
COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

I n  t h e  Matter of: 

THE KENTUCKY PUBLIC SERVICE COMMISSION ) 
1 

vs. ) CASE NO. 8814 
1 

SUBURBAN SEWAGE TREATMENT, INC. 1 

ORDER ON REHEARING 

On A u g u s t  2 4 ,  1 9 8 4 ,  t h e  Commiss ion  i s s u e d  a n  O r d e r  f i n d i n g  

t h a t  P a u l  a n d  J u s t i n e  P e l p h r e y  w e r e  t h e  b e n e f i c i a l  o w n e r s  of 

S u b u r b a n  Sewage T r e a t m e n t ,  I n c . ,  ( " S u b u r b a n " )  a n d ,  as s u c h ,  

s h o u l d  be h e l d  r e s p o n s i b l e  for m a i n t a i n i n g  t h e  s y s t e m  so as t o  

i n s u r e  a d e q u a t e  s e r v i c e  to  t h e  1 6  r e s i d e n c e s  s e r v e d  b y  t h e  t rea t -  

m e n t  p l a n t .  The P e l p h r e y s  s o u g h t  r e h e a r i n g  of t h e  A u g u s t  2 4 ,  

1 9 8 4 ,  order. The  Commiss ion  g r a n t e d  t h e  r e q u e s t  and a second 

e v i d e n t i a r y  h e a r i n g  was h e l d  on J a n u a r y  1 6 ,  1 9 8 5 .  

On r e h e a r i n g ,  t h e  P e l p h r e y s  t e s t i f i e d  t h a t  the monthly 

charges paid by S u b u r b a n ' s  customers are  r e c e i v e d  by t h e m ,  

e n d o r s e d  by e i ther  J u s t i n e  or P a u l  P e l p h r e y ,  and d e p o s i t e d  in the 

accoun t  f o r  M r .  P e l p h r e y ' s  home c o n s t r u c t i o n  b u s i n e s s ,  Paradise 

Homes. ( T r a n s c r i p t ,  January 1 6 ,  1 9 8 5 ,  h e a r i n g ,  p .  11.) The 

r e m a i n d e r  of t h e  P e l p h r e y s '  t e s t i m o n y  dealt w i t h  t h e  h i s t o r y  of 

how t h e y  mora or l a s s  "inherited" tho sewage plant upon t h e  d e a t h  

of its o r i g i n a l  b u i l d e r ,  and how they were t r y i n g  t o  organize t h e  



r e s i d e n c e s  s e rved  by t h e  p l a n t  i n t o  some sor t  of e n t i t y  t h a t  

c o u l d  t a k e  over a n d  operate t h e  p l a n t  i n  accordznce w i t h  Commis- 

s i o n  r e g u l a t i o n s .  

S u b u r b a n  is a t y p i c a l  "o rphan"  sewer u t i l i t y .  T h a t  Is, t h e  

sewage p l a n t  w a s  b u i l t  by a n  i n d i v i d u a l  ( u s u a l l y  a home b u i l d e r  

d e s i r i n g  to  e n h a n c e  t h e  v a l u e  of h i s  property) and then the 

i n d i v i d u a l  who c o n s t r u c t e d  t h e  sewage p l a n t  s i m p l y  d i s a p p e a r s ,  or 

d i e s  a s  i n  t h e  p r e s e n t  case. T h i s  t h e n  l e a v e s  the f u t u r e  opera- 

t i o n  of t h e  s y s t e m  up t o  e i t h e r  t h e  homeowners  w h o  d e p e n d  o n  t h e  

systein f o r  s e r v i c e ,  or a n o t h e r  i n d i v i d u a l  who h a s  a s t rong  

i n t e r e s t  i n  s e e i n g  t h a t  sewage s e r v i c e  is  m a i n t a i n e d  t o  t h i s  

p a r t i c u l a r  s u b d i v i s i o n .  

In the p r e s e n t  case,  Mr, Paul P e l p h r e y  is the i n d i v i d u a l  who 

has t h i s  s t r o n g  i n t e r e s t  i n  s e e i n g  t h a t  sewage service is main-  

t a i n e d  i n  t h i s  area s i n c e  h i s  f i r m ,  P a r a d i s e  H o m e s ,  is s t i l l  

b u i l d i n g  new houses i n  t h e  area.  (Tr., p. 2 8 . )  T h i s  e x p l a i n s  

t h e  Pelphreys '  w i l l i n g n e s s  t o  col lect  t h e  paymen t  f rom t h e  

res idents  e a c h  month  a n d  t h e n  see t h a t  c e r t a i n  e x p e n s e s  of 

o p e r a t i n g  t h e  p l a n t  ( s u c h  a s  t h e  e lec t r ic  b i l l )  are paid i n  order 

to keep t h e  s y s t e m  o p e r a t i n g .  

Under  these f a c t s ,  i t  is clear t h a t  t h e  P e l p h r e y s  n e v e r  

" i n t e n d e d "  t o  g e t  i n t o  t h e  sewage  t r e a t m e n t  b u s i n e s s  a n d  thereby 

become a p u b l i c  u t i l i t y  s u b j e c t  t o  s t a t e  r e g u l a t i o n .  However ,  

t h e  Ken tucky  G e n e r a l  Assembly  h a e  sta ted  t h a t  t h e  s i m p l e  e n g a g i n g  

i n  certain a c t 8  (npecified i n  KRS 2 7 8 . 0 1 0 )  by a n  i n d i v i d u a l ,  

p a r t n e r s h i p ,  or c o r p o r a t i o n  w i l l  create a p u b l i c  utility! 

" i n t e n t "  to  become a u t i l i t y  is s i m p l y  n o t  a factor .  The 

-2- 



evidence from both hearings in this matter clearly shows that the 

Pelphreys are (1 )  maintaining the sewage treatment plant for the 

homeowners served by it ( i . e . #  they are "providing the service") 

to 16 residences (the "public" 1 I and receiving "compensation" for 

this service (the money from the residents comes to the Pelphreys 

and they deposit in in their account). A s  such, the Pelphreys 

clearly fall within the definition of a "sewer utility" as s e t  

forth in K R S  278.010(3)(f) -- "service". . ."to the publ i c"  . . .for 

"compensation.P For these reasons, the Commission will sustain 

its original finding that Paul  and Justine Pelphrey are the 

"possessors, operators, and beneficial owners of the sewer system 

known as Suburban." (August 24, 1984, Order,  p. 6 . )  

As pointed out above, there was extensive discusrsion at the 

January 16, 1985, hearing regarding the efforts of the Pelphreys 

to encourage the residents served by the system to take over and 

operate it for their own benefit. Apparently these efforts have 

progressed to the point that the residents have now incorporated 

themselves into the Paradise Valley Sewage Plant, Inc. (Tr., p .  

14.) The Commission commends the Pelphreys in initiating and 

encouraging this type of "self-help" action since a "homeowners 

association" is usually the best long term solution where 

"orphan" utility systems are involved. For this reason, the 

Commission will defer all filing requirements by the Pelphreys to 

this Commission normally required by sewer utilities until such 

time as a definite plan for operating the system by the 

homeownere has been completed and eubmitted to this Commlseion 

for approval. 
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IT IS THEREFORE ORDERED that all findings contained in the 

Commission's August 2 4 ,  1984, Order are affirmed in their 

e n t i r e t y .  

IT IS FURTHER ORDERED that within 60 days from t h e  date  of 

this O r d e r ,  Paul and Justine Peiphrey s h a l l  file a report with 

this Commission outlining the status to date of t h e  efforts of 

the Paradise valley Sewage Plant, Inc., to take over the finan- 

c i a l  and operational responsibilities of Suburban. 

IT IS FURTHER ORDERED that if no report is filed within 60 

days, Paul and Justine Pelphrey will be required to comply with 

all ordering paragraphs set forth in the August 24, 1984, Order.  

Done at Frankfort, Kentucky, this 27th day of March, 1985. 

PUBLIC SERVICE COMMISSION 

ATTEST : 

Secretary 


